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STATEMENT OF ISSUES PRESENTED 


In the opinion of appellant, the following 
issues are presented: 

1. Whether the record is devoid of any 
evidence of a tendency to provoke a breach of the 
peace caused by appellant's uttering a word which the 
police officer considered obscene and sufficient to 
arrest for disorderly conduct. 

2. Whether the statute pursuant to which 
appellant was arrested may be constitutionally 
applied to his conduct which lacked a tendency to a 
breach of the peace. 

%3. Whether the search and seizure of the 
gun and pillowcases in appellant's possession follow- 
ing his arrest without probable cause was unreason- 


able and therefore unjustified. 


4. Whether assuming, arguendo, that 


appellant’s arrest was lawful, the search was reason— 
ably limited in scope to the protection of the 
officer. 

5. Whether the failure of the government 
to take prompt, decisive and conclusive action to 
bring appellant to trial after the court granted his 
motion foria speedy trial comprised an unjustified 
and unjustifiable deprivation of his constitutional 


right to a speedy trial. 


This case has not previously been before this Court. 


cab 


6. Whether there was a compelling need 
for the trial judge to order a mistrial, over objec- 
tion of appellant, for the purpose of committing 
him for a third psychiatric examination and with the 
effect of subjecting him to the jeopardy of a second 


trial. 


This case has not previously been before this, 
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JURISDICTIONAL STATEMENT 


The Appellant was indicted on seven counts 

charging rape, robbery, assault with a dangerous 
| 

weapon, and carrying a dangerous weapon in violation 


of 22 D.C. Code Sections 2801, 2901, 502, and 5204. 
i 


A trial resulted in a hung jury on the rape charge 
and a conviction on each of the remaining charges. 


Subsequent to the sentence on March 1, 1968, the 
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appellant filed an application for allowance, in forma 
pauperis, to appeal to this Court. The District Court 
granted the application on March 28, 1968. The juris- 
diction of this Court is asserted under 28 U.S.C. 


Section 


STATEMENT OF THE CASE 


1. Preliminary Statement 


The record on appeal discloses certain 
bizarre conduct by appellant in relation to his 
offenses and his courtroom behavior. The first trial 
resulted in a mistrial based on the trial judge's 
serious doubt and deep concern about appellant's 
mental ability to stand trial. The second trial resulted 
in the convictions noted above. In each trial the 
Government! made what appears to be a prima facie case, 
Nevertheless, appellant elected to refrain from giving 
any evidence. As he did in the two trials below, 
appellant herein expressly withholds from his court— 
appointed attorney permission to claim insanity. 


Therefore, counsel on this appeal will refer 


to this matter only in relation to the point of double 


jeopardy hereinafter discussed. In view of the unique 
record in this case, counsel will perform his task in 
the light of and pursuant to the guidelines supplied 
py Anders v. California, 386 U.S. 738 (1967) and 
Suggs v. United States, --U.S. App. D.C.--, 391 F. 
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| 
2a 971 (No. 20,463, decided January 4, 1968). : 


2. Operative Facts Comprising Offenses 


The Government presented substantially the 
same evidence in both trials. Because the double- 
jeopardy issue applies only to the first tried! 
counsel will present the operative facts of that 
trial. The record on appeal unfolds the story which . 


follows. 


| 
On April 6, 1966, at about 11:00 a.m. Alex 
Feaster (hereinafter referred to as Husband) and his 
wife, Ella Feaster, (hereinafter referred to as Wife) 
were in the bedroom of their residence at 633 Seventh 
Street, N.E. in the District of Columbia. Hearing a. 
kmock at the front door, Wife opened it and met appel- 
lant at the entrance. He had a gun in his hand and 
told her that his mission was that of aes. (fr. 
9/7/67 pp. 70, 100, 139) He followea her into the 
bedroom, remaining there about fifty minutes.— (fr. 


9/7/67 pp. 116, 144) During this period he demanded 


money and ransacked the room, fired his weapon at a 
wall mirror and struck both Husband and Wife on the 
head with the gun. During these assaults, Husband's 
glasses were broken. (Tr. 9/6/67 p- 59, Tr- 9/2/67 
pp. 111, 115, 122, 139, 144, 181) Shortly thereafter, 
the appellant, with the gun still in his hand), 
answered a knock on the front door and admitted : 


Charles Feenster (hereinafter referred to as Visitor), 
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a friend of Husband and Wife. (Tr. 9/7/67 pp. 115, 
179-181) Appellant then resumed his ransacking and 
demands for money. He obtained only a few coins. 

He then said that, because Husband and Wife 
did not have more money, he would have sexual inter- 
course with Wife. He thereupon ordered Visitor to 
lie on the floor and turn his back to the bed. (Tr. 
9/7/67 pp. 62, 116, 143, 171, 179-181) He commanded 
Wife to lie on the bed, and directed Husband who was 
still in bed, to turn his back away from her. When 
all three complied, appellant entered the bed, placed 
the gun at Wife's neck and had sex relations with her. 
(Tr. 9/7/67 pp. 64, 116, 135, 142) When he finished 
he forced Visitor to enter the bed and told him to have 


intercourse with Wife, but Visitor refused to do so. 


(Tr. 9/7/67 pp. 182-186) Appellant kicked him in the 
feet and slapped Husband several times. (Tr. 9/7/67 
pp. 180, 195) 

Thereafter the appellant ordered Wife to 


put into two pillowcases several items, including a 
radio, a clock, a man's suit, women's clothing, 

toilet articles, talcum powder and shaving lotion. 
(Tr. 9/7/67 pp. 69, 102-104, 117, 123-125) He then 
left the premises and proceeded to the corner of 
Eighth and! H Streets, N.E. in Washington, D.C. where 
he placed the pillowcases and contents on the sidewalk 
next to a building on the corner, and disappeared for 


a few minutes. (Tr. 9/7/67 pp. 88-89) 
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When he returned and started to lift the 
pillowcases from the ground, Police Officers Franklin 
and Cornish approached him and inquired whether the 
p£llowcases belonged to hin. Appellant replied in the 


affirmative and said that he was moving from the 1200 


block of Tenth Street, N.E. to another location. 
Officer Franklin told him that Tenth Street, N.z. 
ended in the Ten Hundred block and hence there was no 
Twelve Hundred block. When Officer Franklin asked the 
Be said: 


"Me mother f--+ police was always picking on /him." 


(Tr. 9/7/67 pp. 89-90- Specific word deleted herein) 


appellant whether he was sure of the address, 


The officer testified that during the 
episode some persons "were standing around watching” - 
the appellant and the police officers. officer 
Franklin testified that "we arrested him for disorderly 
conduct, because there were other persons present who 
heard this thing." (Tr. 9/7/67 pp- 90, 92) Officer 
Franklin arrested appellant only because he considered 
the one word obscene. | 


The officer did not know of any 


felony involving appellant. (Tr. 9/7/67 pp. 91-93) 


and he did not believe that 
obscene word (Tr. 9/7/67 p. 
(fr. 9/7/67 p. 92) 


lant for disorderly conduct 


to hin. 


appellant applied; the one 
89) particularly or only’ 
After arresting appel- 


(fr. 9/7/67 pp. 90, 92, 203, 


205) the officers searched him and found an automatic 


weapon in a right-hand pocket. They then transported 


+ 


Saige 


him, the gun and the pillowcases and contents to the 
station. Some time thereafter they inventoried and 
photographed the items in the pillowcases and returned 
them to Husband and Wife. (Tr. 9/7/67 pp- 201-205, 
Tr. 1/9/68 p. 76, Tr. 1/10/68 pp. 134-141, 148, 
Exhibits 1, 1A, 5, 6, 7) 


3. Psychiatric Observations of Appellant 
Pursuant to a motion of appellant's court- 

appointed attorney, the trial court on July 15, 1966 
ordered appellant committed to Saint Elizabeths 
Hospital for sixty days for mental observation. By 
letter dated September 9, 1966, the Hospital reported 
that he was mentally competent to stand trial and his 
alleged crimes were not the product of any mental 
illness. On June 9, 1967, pursuant to motion, the 
Court referred the appellant to the Legal Psychiatric 
Service. By letter dated July 10, 1967, Dr. Thomas 
Mould of the Service made the same report as that of 
Saint Elizabeths Hospital. During the trial, 
appellant's counsel told the Court that he believed 


that appellant (a) was mentally competent, (ob) had a 


deep-seated latent mental illness, (c) was out of 
touch with reality in relation to the case, (4d) 
objected to his return to Saint Elizabeths Hospital 
for another psychiatric examination, and (e) removed 


his clothes and remained nude at the jail from time 


ng 


to time, as reported by the superintendent to poe 
lant's counsel. (Tr. 9/6/67 p. 5; Tr. 9/12/67 pp. 
357, 359) Officer Kaschak testified that he Sheered 
appellant completely nude at the police station. (fr, 


9/11/67 p. 242) 
Dr. Earle W. Baughman, a psychiatrist at 
Saint Elizabeths. Hospital, testified that he.| Dr- 
Owens and Dr. Platkin had examined appellant at a 
medical staff conference lasting about an hour. Dr. 
Owens and Dr. Platkin were of the opinion that appel- 
lant did not have any mental disorders. Dr. Baughman 
reached the opinion that he was mentally ill with the 
diagnosis of passive aggressive personality. As to 
productivity, Dr. Baughman did not form an opinion. 
(Tr. 9/12/67 pp. 349-352) Thereupon the following 


colloquy at Tr. 9/12/67 pp. 353-354 and 362-363 


occurred: 


THE COURT: Bring Mr. Hart around here, 


please. 
(The Deputy Marshal did as instructed. ) 
THE COURT: Stand right there. | 
Do you remember ever seeing that no before? 
DEFENDANT HART: Yes, Your Honor, I remember 
seeing him. 
THE COURT: He is a doctor. So you remeber 
being at St. Elizabeth's Hospital sitting around with 


a group of men? 


aie 


DEFENDANT HART: Yes. 

THE COURT: What? 

DEFENDANT HART: Yes. 

THE COURT: I understand you have discussed 
with your counsel, your lawyer, this business of 


whether or not you have any mental problems. 


Do you think you have any mental problems? 


DEFENDANT HART: No, Your Honor, I do not 
think I have any at all. 

THE COURT: You do not think you have any 
mental problems at all? And you instructed your lawyer 
to not raise any question about your mental condition? 
Is that right? 

DEFENDANT HART: Yes, Your Honor. 

THE COURT: Why? 

DEFENDANT HART: I do not think there is 
anything wrong with me. 

THE COURT: You don't? What? 

You heard the people testify from the witness 
stand for the last two or three days, have you not? 

DEFENDANT HART: Yes, sir. 

THE COURT: Do you think that what they 
testified to were facts, would you think somebody who 
did that would be mentally ill? 

DEFENDANT HART: No, I don't think so. Not 
all of it is fact. Part of it is facts, but not all 


of it's facts. 


Oke 

THE COURT: Part of it's facts, but 
of it's facts? 

DEFENDANT HART: Yes, Your Honor. 

THE COURT: And you do not want too 
evidence in this case at all? 


DEFENDANT HART: No, Your Honor. 


There is nothing I can give, really, i 


sense. 
THE COURT: Very well. 


Will counsel come to the bench. 


THES COURT: Mr. Hart, come around he 
I am going to send you to the hospit 
am going to sign an order sending you over to. 
| 


-hospital for a while. 


I am sorry. I have observed you in) 


not all 


ffer any 


re. 
al. 
the 


the 


courtroom and I have had the doctor who testified 


here, and I have examined your file here from 

Elizabeth's Hospital. And I think you ought t 

examined by doctors over there. 
DEFENDANT HART: Thank you. | 


THE COURT: All right. 


st. 


o be 


MR. NUNZIO: Will that be a 60 day order, 


Your Honor? Will the Court declare a mistrial 


at 


this time, so, then there is no jeopardy attached, 


= ie = 
as I understand it. + — 

THE COURT: And will you prepare the 
order? 

MR. NUNZIO: Yes, sir, I think we have a 
form down there. 


THE COURT: All right. Bring the jury in. 


The trial judge then discharged the jury, 
declared aimistrial and ordered appellant sent to 
Saint Elizabeths. Hospital for a third mental 


examination. 


4. Lack of Speedy Trial 


Seventeen months elapsed between appellant's 
arrest and his first trial. During the entire period 
from his arrest on April 6, 1966 to date he has been 
in jail, having lost three motions for release on 
personal bond. On November 22, 1966, six months 
after the indictment was filed and two months after 
Saint Elizabeth's Hospital found him mentally 
competent and free of mental illness, appellant, 
pro se, filed a motion for a speedy trial. On 
December 2, 1966 the Court heard and granted this 
motion. However, the trial did not occur until 


September 6, 1967. 
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When the case was called for trial on that 
day, appellant's counsel moved to dismiss the indict—. 
ment for lack of a speedy trial. He told the court 
that the Marshal's office had informed him that "during 
one period of nine weeks this defendant was brought 


from the District jail to this Court four days|/a week 


for a period of nine weeks, and kept here, but no 


trial was had." (Tr. 9/6/67 pp. 19, 20) 

Appellant's counsel on this appeal has care— 
fully examined both the criminal docket and assignment 
record of the clerk of the trial court. He can account, 
at most, for about one hundred seventy days of| delay 
which possibly but not certainly are attributable to 


appellant during the period of about five hundred 


eighteen days from the arrest to the first trial. 


Appellant appears to be chargeable only with delays 
| 
| 


due to the following: 


| 
July 1, 1966 motion for mental examination; 
| 


October 6, 1966 motion for discovery and 
inspection; 

November 7, 1966 order vacating appointment 
of Attorney Briley; 


January 9, 1967 order vacating appointment 
of Attorney Harris; 


April 27, 1967 order vacating appoint 
of Attorney McCormick. 
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5. Motion To Suppress 


Appellant's trial counsel made timely 
motions to suppress evidence of the gun and the con- 


tents of the two pillowcases which the police seized 


following their arrest and search of appellant. The 


basis of the motion was the lack of probable cause for 
the arrest. | (Tr. 9/6/67 pp- 73, 93, Tr. 1/10/68 pp. 
142-143) The Court denied the motion (Tr. 9/6/67 

p.- 99) and received in evidence the gun and the photo- 
graphs of the items found in the pillowcases. (Tr. 
1/9/68 p. 76, Tr. 1/10/68 pp. 137, 139-143, 216, 
Exhibits 1, 1A, 5, 6, 7) 


THE RECORD IS DEVOID OF ANY EVIDENCE OF 
‘A. TENDENCY TO PROVOKE A BREACH OF THE 
PEACE CAUSED BY APPELLANT'S UTTERING A 
WORD WHICH THE POLICE OFFICER CONSID- 
ERED OBSCENE AND SUFFICIENT TO ARREST 
FOR DISORDERLY CONDUCT. 

D.C. Code Section 22-1107 (1967) provides 
in part that "it shall not be lawful for any person 
. . - to curse, swear, or make use of any profane 
language or indecent or obscene words, or engage in 
any disorderly conduct .. .- in any place wherefron 
the same may be heard in any street... -" By its 
terms the statute treats "obscene words" and "disor— 
derly conduct" as separate and distinct offenses and 
states them disjunctively. Therefore a person could 


be guilty of both obscenity and disorderly conduct or 


<i = 


As 


| 
guilty of only one but not poth misdemeanors. ! 
seen in the statement of the case, supra, the qolice 
officer arrested appellant for disorderly conduct 
only because he spoke the one word in question. There 
is an absence here of evidence that appellant's verbal 
conduct (a) tended or threatened to provoke a breach 
of the peace or (b) personally abused the officer. 


Moreover, on this record we cannot say that 


| 
appellant's remark so outraged the folkways ofthis 


community as to be palpably and publicly offensive. 

See Memoirs v. Massachusetts, 383 U.S. 413, 418 (1966); 
Roth v. United States, 354 U.S. 476 (1957). It follows, 
therefore, that the arrest of appellant was without 
probable cause. Chaplins v. New Hampshire, 515 U.S. 
568 (1942); Williams v. District of Columbia, ~-U-S. 
App. D.C.--, --F. 2a -- (No. 20,927, decided June 28, 
1968) 


II. THE STATUTE PURSUANT TO WHICH APPELLANT 
WAS ARRESTED MAY NOT BE rE ee EE 
APPLIED TO HIS CONDUCT WHICH LAC! A 
TENDENCY TO A BREACH OF THE PEACE. 


The obscene language and disorderly conduct. 
statute discussed above (D.C. Code Section 22-1107 
(1967) fails to require any tendency to a breach of 
the peace. As applied to appellant, it is ericonsti io 
tional because it subjects him to arrest and search 


and seizure for uttering a word which, in the partic— 


ular context, did not have a tendency to provoke a 
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»reach of the peace. He did not raise his voice, 
resist the officer or engage in any kind of behavior 
likely to affect adversely the good order and tran- 
quillity of the locality. His remark, for all we 
know, was innocuous. He merely protested the way the 
police treated him. Hence his behavior did not support 
a disorderly conduct charge. Thompson v- Louisville, 
362 U.S. 199, 205-206 (1960). 

The appellant's criticism of the police was 
an expression contemplated by the first amendment. 
His arrest was therefore an improper use of the 
statute so as to infringe his right as a citizen to 
criticize government action. Cox v. Louisiana, 379 
U.S. 536 (1965); Hdwards v. South Carolina, 372 U.S. 
229 (1963); Brown v. Louisiana, 383 U-S. 131 (1966). 
See Memoirs v. Massachusetts, 383 U.S. 413, 418 
(1966); Roth v. United States, 354 U.S. 476 (1957) 

III. THE SEARCH AND SEIZURE OF THE GUN AND 
PILLOWCASES IN APPELLANT'S POSSESSION 
FOLLOWING HIS ARREST WITHOUT PROBABLE 
CAUSE WAS UNREASONABLE AND THEREFORE 
UNJUSTIFIED. 

Appellant's arrest was without probable 
cause and was without support of a valid statute. 

And there is nothing in the record to show that the 
arresting officer had reasonable grounds to believe 


that appellant might harm hin. In Sibron v. New 


York, 392 U.S. 40 (1968) the Court at page 64 said: 
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The police officer is not entitled to 
seize and search every person whom he sees 
on the street or of whom he makes inquiries. 
Before he places a hand on the person of a 
citizen in search of anything, he must 
have constitutionally adequate reasonable 
grounds for doing so. In the case of 
self-protective search for weapons, he must 
be able to point to particular facts) from 
which he reasonably inferred that the 
individual was armed and dangerous. 


To the same effect is Terry v. Ohio, 392 U.S. 1, 24 


(1968). See also Warden v. Hayden, 387 U.S. 294, 
305-306 (1967) : 


IV. ASSUMING, ARGUENDO, THAT APPELLANT'S 


ARREST WAS LAWFUL, THE SEARCH we ee 

REASONABLY LIMITED IN SCOPE TO T 

PROTECTION OF THE OFFICER. | 

The seizure and search of the pillowcases 

and their contents present a serious problem even if 
we assume, without conceding, that the arrest was 
legal and the search for weapons was justified. It 
is clear that the search embraced more than = per- 
missible in probing for a weapon. The pillowcases and 
contents were not instrumentalities or fruits of the 
alleged disorderly conduct or obscene language 
were they contraband. Sibron v. New York, 392 U.S. 40 
(1968). The situation was basically different from 
the search in Peters' case, companion to sibron, 
reported also at 392 U.S. 40 (1968), where the Court 
spoke of the need to seize weapons, to AROS OOSES 
and to preserve evidence of the crime. At page 67 


the Court said: 


Bras = 


Moreover, it was reasonably limited 
in scope by these purposes. Officer 
Lasky did not engage in an unrestrained 
and thoroughgoing examination of Peters 
and his personal effects. He seized hin 
to cut short his flight, and he searched 
him primarily for weapons. 


To the same effect is Worthy v. United States, U.S. 


App. D.C., No. 20,888, decided August 6, 1968. 

Certain earlier cases hold that although the 
search in question may be lawful, the seizure may be 
unlawful, Since not all personal property may be 
seized. See, e.g., Agnello v. United States, 269 U.S. 
20 (1925); Marron v. United States, 275 U.S. 192 
(1927); United States v. Lefkowitz, 285 U.S. 452 
(1932). And evidence obtained by the unlawful search 
may not be'used. Silverthorne Lumber Co. v. United 
States, 251 U.S. 385 (1920); Byars v. United States, 
273 U.S. 28 (1927). Apt is language in United States 
v. Brunett, 53 F. 2a 219 (D.C. W. D. Mo. W. D. 1931) 
where at page 226 the Court said: 

The defendants have admitted that the 

arrest was lawful. I am satisfied that 

it was lawful. But for what was Brunett 

arrested? If he was arrested for sale 

and possession of intoxicating liquors, 

it is difficult to believe that the 

things seized were connected with those 

crimes as their fruits or as the means by 

which they were committed. 
And in United States v. Richmond, 57 F. Supp. 903 
(D.C. S.D. W.Va., 1944)the Court at page 907 said: 


The searching officer is not permitted 
to seize personal property of the defendant 
‘lawfully in his possession and which has 
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no relation to or connection with the 
offense with which he is charged. The 
seizure of such private property, innocent 
in character, and its subsequent production 
in evidence, is equivalent to compelling 
the defendant to be a witness against hin- 
self, and is prohibited by the Fifth! Amend- 
ment to the Constitution. | 


We have shown in the arguments above| that 
appellant's arrest was without probable cause and the 
search and seizures were unjustified. Accordingly 
the trial judge should have granted the motion to 
suppress, pursuant to the provisions of the Fourth and 


Fifth Amendments prohibiting unreasonable searches and 


compulsory self—incriminations, respectively, as 


expounded in the cases cited above. 


V. THE FAILURE OF THE GOVERNMENT ie TAKE 
PROMPT, DECISIVE AND CONCLUSIVE |ACTION 
TO BRING APPELLANT TO TRIAL AFTER THE 
COURT GRANTED HIS MOTION FOR A SPEEDY 
TRIAL COMPRISED AN UNJUSTIFIED AND 
UNJUSTIFIABLE DEPRIVATION OF HIS CON- 
STITUTIONAL RIGHT TO A SPEEDY TRIAL. 
The long delay of seventeen months between 
arrest and trial, as outlined above in the statement 
of the case, supra, is ample basis for this Court's 
serious concern and close scrutiny. We stress the 
fact that ever since April 6, 1966 to the present time 
appellant has been in jail, despite his successful 
motion for a speedy trial and his repeated futile 
| 
efforts for release on bail. He had to wait over 
five hundred days for his first trial, although his 


counsel on this appeal surmises that perhaps about 
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one hundre@ seventy-eight days of delay were due to 
actions of appellant. We remind this Court that 
during a period of nine weeks appellant was taken 
from the jail to the Courthouse four days a week and 
was never brought to trial. 

The record on appeal affords an ambiguity 
of inference. We know in general how court congestion, 
administrative confusion and overburdened prosecutors 
can cause delays. We know also that such factors 
should not militate against a defendant in custody 
who is pressing for a speedy trial. Counsel assumes 
an absence of purpose or malice by the Government to 
impede the trial in this case. Counsel, however, does 
not assume diligence by the prosecution. In view of 
the record, counsel submits that the United States 
Attorney has a duty to explain, if he can, why seventeen 
months elapsed between appellant's arrest and first 
trial. It was the responsibility of that official to 
take prompt action to process criminal charges. 
Harling v. United States, --U.S. App. D.C.--, --F. 
2a-- (No. 21,345, decided June 27, 1968). McNeill 
v. United States, U.S. App. D.C. No. 21,570, unreported 
opinion filed June 4, 1968. 

This Court has a weighty function in bal- 


ancing the vital interests at stake in this appeal. 


Smith v. United States, 118 U.S. App. D.C. 38, 41, 
331 F. 2a'784, 787 (1964 en banc) It starts with 
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the propositions (a) that a delay of seventeen months 
for the trial of a defendant in custody is both long 
and presumably unjustified.and (>) that it meees a 
claim of prima-facie merit. Hedgepeth v. United 
States, 124 U.S. App. D.C. 291, 364 F. ed 684 (1966); 
Dockery v. United States, --U.S. App. D.C.--, 393 F, 
2a 352 (No. 20,323, decided January 31, 1968); | 
Harling v. United States, --U.S. App. D.C.--, LP. 
2a -- (No. 21,345, decided June 27, 1968). See also 
Evans v. United States, --U.S. App- D.C.--, 397 F. 


2a 675 (No. 20,840, decided May 8, 1968). Appellant 


contends that there is a compulsory rebuttable] pre- 
sumption here of too long a passage of time between 
arrest and trial. If it is not duly overcome by the 
prosecution this Court must hold that appellant was 
denied his constitutional right to a speedy tri 
Bynum v. United States, --U.S. App. D.C.--, No 
decided November 12, 1968 is cogently in point). 
| 

VI. THERE WAS NO COMPELLING NEED FOR THE 

TRIAL JUDGE TO ORDER A MISTRIAL,| OVER 
OBJECTION OF APPELLANT, FOR THE PURPOSE 

OF COMMITTING HIM FOR A THIRD PSYCHI— 

ATRIC BXAMINATION AND WITH THE EFFECT 


OF SUBJECTING HIM TO THE JEOPARDY OF 
A SECOND TRIAL. 


The first trial in this case was held on 


four days during which time thirteen witnesses testi- 


fied for the prosecution and many bench conferences 
were held. The trial judge was alert, attentive, 
retentive, conscientious and courteous. When the 
Government rested he said that, although appellant 


disclaimed mental illness, he had a lingering doubt 
| 


that appellant was mentally competent, due largely to 
(a) his admission of guilt as to at least one charge, 
(bd) his decision to gamble on a jury verdict in a 
capital case without offering any evidence, (c) his 
alleged bizarre criminal behavior, and (d) his alleged 
passive aggressive personality. The judge was there- 
fore impelled to declare a mistrial and commit 
appellant for a third psychiatric examination. 

It is counsel's view (a) that the trial 
judge had the discretion to impose an unwanted commit- 
ment to a mental hospital but (b) that he was mistaken 
in his exercise of the discretion in the case of 


appellant. Whalem v. United States, 120 U.S. App. 


D.C. 331, 346 F. 2d 812 (1965); Patton v. United States, 


--U.S. App. D.C.--, -- F. 2d -- (No. 21,161, decided 
October 29, 1968); Carsey v. United States, --U.S. App. 
D.C.--, 392 F. 2d 810 (No. 20,357, decided December 
28, 1%7). At the beginning of the second trial, the 
defense of double jeopardy was pleaded and overruled. 
In Downum v. United States, 372 U.S. 734 (1963) the 
Court at page 736 said: 

At times the valued right of a defend- 

ant to have his trial completed by the 


particular tribunal summoned to sit in 
judgment on him may be subordinated to the 


‘public interest--when there is an imperious 
mecessity to do so. (imphasis added.) 
And at page 738 the Court said: 


We resolve any doubt in favor of the 
liberty of the citizen. 


= AL = 


Since "repeated trials subject a defendant to serious 
hardship" and since there was no compelling need to 
declare a mistrial in the instant case the constitu- 
tional prohibition against double jeopardy applies. 


Carsey v. United States, supra. 


CONCLUSION 


i 
For the reasons stated, the judgment of 


conviction should be reversed. Depending on the basis 
of reversal, the District Court should be instructed 
to enter a judgment of acquittal, or a new trial 


should be ordered. 


Respectfully submitted, 


MILTON A. KALLIS 
Attorney for Appellant 
Appointed by this Court 
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ISSUES PRESENTED 


In the opinion of appellee, the following issues are pre- 
sented: 


I. Whether appellant’s arrest, after public use of pro- 
fanity, was lawful; and whether the search of his person, 
| which revealed a loaded pistol, and a search of two pillow 
‘ eases he was carrying, after he told the police that he was 
moving from a non existent street and after the police 
found the pistol, were lawful in scope? 
Il. Whether appellant’s second trial was barred by the 
' Fifth Amendment’s “double jeopardy” provision? 


RECORD MATERIAL RELIED ON BY APPELLEE 


In accordance with Rule 17 (c) (iii), appellee hereby lists 
the following record material upon which it relies: 


Transcript pages: 90, 91, 210, 350, 335-358, (2) 146, 
(2) 147. 


Orders: Order of September 26, 1967. 
Not before Court before. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,810 


PuHiuip M. HART, APPELLANT 
v. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


A. Summary of Proceedings 


By indictment filed May 16, 1966, Philip M. Hart was 
charged with one count of rape (22 D.C. Code § 2801), 
two counts of robbery (22 D.C. Code § 2901), three counts 
of assault with a dangerous weapon (22 D.C. Code § 502), 
and one count of carrying a dangerous weapon (22 D.C. 
Code § 3204). These charges grew out of appellant’s activi- 
ties on April 6, 1966, when at about 11:00 a.m., with gun in 
hand, he entered, intent on robbery, 633 7th Street, N.E., 
the home of Mr. and Mrs. Feaster. Mrs. Feaster had opened 


(1) 
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the door after Hart knocked (Tr. 59). Once inside Hart 
ramsacked the room, fired his gun at a mirror, struck Mr. 
and Mrs. Feaster on the head with the gun, and raped Mrs. 
Feaster (Tr. 59, 64, 140, 144). He also ordered Mr. 
Feenster, a visitor who arrived during the course of the 
robbery, to have intercourse with the woman; he refused 
(Tr. 62, 182-183). Finally appellant had Mrs. Feaster put 
articles of the Feaster’s clothing, toiletries, a clock and a 
radio in two pillow cases. Appellant then left carrying the 
pillow case (Tr. 62, 69, 142) .? 

On May 20, 1966, William A. Tinney, Esquire was ap- 
pointed counsel for Hart. This appointment was vacated 
on May 27, the day of Hart’s arraignment, at which he was 
represented by Bruce Beaudin, Esquire, and the case was 
referred to the Legal Aid Agency for counsel. Br. Briley, 
an attorney from the Agency, was designated as Hart’s 
counsel on May 31. On July 15, a defense motion for a 
mental examination was granted; at a subsequent com- 
petency hearing on September 26, appellant was found com- 
petent to stand trial. On October 14, motions for discovery 
and inspection were heard and granted. On November 4, 
Mr. Briley’s appointment was vacated and Delong Harris, 
Esquire was appointed counsel. On December 2, appellant’s 
pro se motion for a speedy trial was heard and granted and 
the case set for trial “next week”. On December 12, appel- 
lant’s motion to have Mr. Harris removed was denied. 
However, Mr. Harris’ subsequent motion to be given 
leave to withdraw as counsel was granted. On this same 
day, January 9, 1967, Joseph P. McCormick, Esquire was 
appointed counsel. In the meantime the Capital Lists had, 
on January 5, 1967, been personally served on Hart, trial 


2Unless otherwise indicated all transcript references are to 
appellant’s first trial, which began on September 6, 1967. References 
to the transcript of the second trial will be thus (Tr.(2)- ). 


2 As the issues raised in this appeal do not touch on the sufficiency 
of the proof of the crimes charged, the brief outline above will be 
the only description of their operative facts. 


3 


date having been set for the ninth of January. (On Janu- 
ary 9, trial date was continued to February 13.)° 

The lists were served again on February 13, after a 
February 16, trial date had been set. They were served 
again on March 2, after the case was alerted for trial in the 
week of March 6. On April 12, appellant made a pro se 
motion to have Mr. McCormick’s appointment vacated be- 
cause “I have reason to believe he is against me.” (On April 
14, a one week continuance at the request of the Govern- 
ment.) (On April 24 the case was sent to Judge Waddy 
for trial and he granted the motion to withdraw Mr. Mc- 
Cormick as counsel.) On April 27, Denis K. Lane, Esquire 
was designated as counsel. The Capital Lists were served 
again on May 25, the case having been alerted for trial 
on May 29. On June 9, a motion to dismiss the indictment 
on speedy trial grounds was denied, as was a motion to 
suppress; however, an oral motion to refer Hart to the 
Legal Psychiatric Service for examination was granted. 
(On June 5, when the motions were filed, trial was order 
held in abeyance until the motions were heard on June 9.) 
(On June 18, the trial date was continued to June 19, as 
the Assistant United States Attorney assigned to the case 
was engaged elsewhere.) At an August 9, competency 
hearing appellant was once again found competent to 
stand trial. (On August 8, the case has been continued to 
September 5, at the request of the Government.) 

Actual trial began on September 6, 1967, before Judge 
William B. Bryant. On September 12, after several days 
at trial, the Court declared a mistrial and ordered Hart 
again committed to Saint Elizabeths for a determination 
of his mental competency. After a December 13, hearing 
Hart was once again found competent to stand trial. On 
January 9, 1968, appellant’s second trial, again before 
Judge Bryant, began. On January 13, the jury returned 
a verdict of guilty on all counts but the first, being unable 
to agree on the charge of rape. This appeal followed. 


%Information enclosed in parenthesis is taken from the records 
of the Assignment Commissioner of the United States District 
Court. 
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B. The Arrest 


Private Franklin testified that around noon on April 6, 
1966 he was patrolling in the area around 8th and H 
Streets, Northeast, when he noticed two pillow cases, fully 
stuffed, on the ground next to the door of the Coco Club at 
828 8th Street, N.E. (Tr. 88). He then saw Hart come out 
of the alley alongside the club and pick up the bags. At the 
time appellant was wearing one raincoat and carrying 
another. Franklin asked Hart if the bags were his. Hart 
said they were and that he was moving from the 1200 hun- 
dred block of 10th Street, N.E., to the 400 block of Eye 
Street, N.E. When appellant was informed that there was 
no 1200 block of 10th Street, N.E., Hart became nervous 
and excited. When asked again about the address, he com- 
plained that the “mother fucking” police were always pick- 
ing on him. As there were pedestrians within earshot 
watching what was going on, appellant was arrested for 
disorderly conduct for using the obscenity. (Tr. 89-90, 92- 
93) 

Before Hart was put in the patrol wagon his person was 
searched and a loaded pistol was found in the right hand 
pocket of his trousers (Tr. 90). Once back at the precinct 
Private Franklin showed the weapon, the bullets and the 
contents of the pillow cases to Officer Cressman. The pil- 
low cases contained men’s and women’s clothing, toiletries, 
a clock and a radio (Tr. 90). Later Private Cressman, 
who had responded to the Feaster’s residence, returned to 
the precinct and arrested Hart for the rape that had taken 
place there (Tr. 91, 210; Tr(2)-146, 147). 


C. The Mistrial 


Before the voir dire of the first trial counsel were called 
to the bench by the Court (Tr. 30). At that conference Mr. 
Lane, appellant’s trial attorney, pointed out to the Court 
that a minority report by Dr. Baughman at Saint Eliza- 
beths said that Hart was suffering from a mental illness 
(Tr. 4). Mr. Lane responded in the negative when asked 
if he thought his client was not competent to stand trial, 
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but added that Hart had only “superficial ability to follow 
' conversations with counsel” and “it is my judgment that 
what is wrong with him is something that is not on the 
surface” (Tr. 5). The Court was also informed that Hart 
did not wish to raise insanity as a defense, although Mr. 
Lane suggested that the Court itself might raise it (Tr. 
14). 

At the conclusion of the Government’s case the taking of 
proof concluded, Hart having indicated that he did not 
want to testify (Tr. 309). Following a colloquy concerning 
instructions the attention of the Court turned once again 
to Hart’s mental condition; the trial judge, encouraged 
by Mr. Lane, then ordered a hearing held on the question 
(Tr. 335-337). 

At this hearing, held on September 12, Dr. Baughman 
testified that it was his opinion that Hart was mentally ill 
with the diagnosis “passive aggressive personality”. How- 
ever, because Hart was uncooperative in discussing the 
crimes he could form no opinion concerning productivity. 
(Tr. 350-351) The Court then asked appellant if he thought 
he had any mental problems; Hart answered “No”, and 
confirmed that he had ordered his attorney not to raise any 
question about his mental condition. (Tr. 353) Hart also 
said that the witnesses at trial had offered only part of the 
facts, but that he would not take the stand (Tr. 354). Mr. 
Lane then offered his opinion that there always had been a 
barrier between Hart and his counsel, and that “They 
couldn’t get through to him.” (Tr. 355) 

When the Court asked counsel “do you feel that he is 
unable to consult with you and aid in the preparation of 
his defense?”; Mr. Lane said “Yes.”, because Hart was 
unable to comprehend the importance of the evidence and 
the significant of the fact he was arrested. (Tr. 356-357) 
Mr. Lane also agreed that Hart was “out of touch with 
reality in so far as this case is concerned” (Tr. 358). 
Under the circumstances the trial judge felt obligated to 
commit the accused to the hospital for a fresh inquiry into 
Hart’s competency to stand trial (Tr. 360, 362), and he 
declared a mistrial. At the outset of appellant’s second 
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trial Mr. Lane raised double jeopardy as 2 plea at bar 
(Tr. (2)-4). 


ARGUMENT 


L The articles seized from appellant were the fruits of 
a lawful search.‘ 


(Tr. 90, 91, 210, Tr.(2) 146, 147) 


As a result of Hart’s arrest the police came into posses- 
sion of the pistol he was carrying in his pocket and the 
sundry articles of personal property he was carrying in the 
pillow cases. Appellant attacks the admissibility of these 
items on two grounds; that the arrest was unlawful, or if it 
was lawful, the search which turned up the articles was 
unreasonable in scope. 

Officer Franklin related that because there were pedes- 
trians within earshot he arrested Hart for disorderly con- 
duct when he vociferously complained about the police.* 
Appellant asserts that the arrest was unlawful because the 
statute pursuant to which Hart was arrested could not be 
constitutionally applied to his conduct. This argument over- 
looks the fact that a conviction under his particlular statute 


4 One issue raised in this appeal is lack of a speedy trial. Appel- 
lant points to the lapse from arrest in April, 1966 to trial in Sep- 
tember, 1967 and claims that his Sixth Amendment rights have 
been violated. In addition to the fact that the record presents no 
significant basis for a claim of prejudice because of the delay 
Bynum Vv. United States, —— U.S. App. D.C. —— (No. 20,980, de- 
cided November 12, 1968), it is clear that the major cause of delay 
beyond January 9, 1967, was not lack of defense counsel or prosecu- 
torial diligence, Hedgepeth v. United States, 124 U.S. App. D.C. 
291, 364 F.2d 684 (1966), or an overloaded criminal calendar, King 
v. United States, 105 U.S. App. D.C. 193, 265 F.2d 567, cert. denied, 
359 U.S. 998 (1959), but rather appellant’s personal practice of 
causing appointed counsel’s removal from his case, often on the 
very day of trial. See United States v. Llanes, 374 F.2d 712 (2nd 
Cir. 1967), cert. denied, 388 U.S. 917 (1967). 


3“» * * it shall not be lawful for any person to curse, swear, or 
make use of any profane language or indecent or obscene words. . . 
in any place wherefrcm the same may be heard in any street * * *” 
22 D.C. Code § 1107. 
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is not at issue here, but only an issue of probable cause 
for arrest. If Private Franklin reasonably believed in 
good faith that the arrest was lawful and if the statute had 
not been declared unconstitutional, the arrest was lawful.’ 
There is no indication that Franklin thought other than 
the statute was a proper basis for arrest; and the statute 
itself has not been declared unconstitutional. See Johnson 
v. United States, 125 U.S. App. D.C. 248, 370 F.2d 489 
(1966). 

After the arrest Hart’s person and the bags he was 
carrying were searched; search of appellant himself re- 
vealed a loaded pistol, but search of the pillow cases dis- 
closed nothing of any particular significant to Officer 
Franklin (Tr. 90). It was only later when Officer Cress- 
man returned to the precinct from the Feaster’s that the 
contents of the pillow cases were seized for evidentiary 
purposes (Tr. 91, 210; Tr. (2)-146, 147). It cannot be 
doubted that the pistol recovered was revealed by a search 
consistent in its scope with a proper search for weapons, 
and this being so the weapon was properly admitted into 
evidence. Preston v. United States, 376 U.S. 364 (1964) ; 
Terry v. Ohio, 392 U.S. 1 (1967) ; and Worthy v. United 
States, supra note 7. Even if it assumed that the pillow 
cases, unlike Hart’s person, were not within the scope of a 
permissible search for weapons, inspection of those bags 
would still be proper. Once Private Franklin found the 
pistol on Hart’s person he then had reasonable grounds 
for a belief that Hart, who had just told him that he was 
moving from a non-existent street, had committed a crime 
involving the pillow cases and their contents. See Bell v. 
United States, 102 U.S. App. D.C. 388, 254 F.2d 82 (1958) ; 
Bailey v. United States, 128 U.S. App. D.C. 354, 389 F.2d 
305 (1967) ; and Warden v. Hayden, 387 U.S. 294 (1967). 


6In all likelihood a conviction for the offense would stand on its 
own. Willinms v. United States, —— U.S. App. D.C. —— (No. 
20,927, decided June 28, 1968). 


7 Pearson V. Ray, 386 U.S. 547, at 557 (1967) and Worthy v. 
United States. —— U.S. App. D.C. —— (No. 20,888, decided 
August 6, 1968). 


8 


II. Appellant’s second trial did not contravene the Fifth 
Amendment prohibition against double jeopardy. 


(Tr. 350, 355-358) 


The record of Hart’s first trial makes it apparent that 
the trial judge was convinced that a serious question re- 
garding appellant’s competency to stand trial existed; a 
doubt which he felt could not be intelligently allayed with- 
out another clinical examination. He therefore declared a 
mistrial. In addition to the testimony of Dr. Baughman 
that it was his opinion that Hart was mentally ill (Tr. 
350), the Court was confronted with an accused who was 
habitually distrustful of his attorneys; * a man with whom 
his own attorney said he had trouble communicating (Tr. 
355) ;° and whose attorney said was out of touch with 
reality (Tr. 358), as well as being unable to consult with 
him and aid in the preparation of his defense (Tr. 356- 
857) .2 

While there may be cases where a new trial after a mis- 
trial violates the stricture against double jeopardy, ™ “* * * 
a trial can be discontinued when particular circumstances 
manifest a necessity for so doing, and when a failure to 
discontinued would defeat the ends of justice.”;** and a 
new trial after such a discontinuance will not be barred by 
double jeopardy. Downum v. United States, 372 U.S. 734 
(1963). The circumstances presented to the trial judge 
clearly raised the spectre that Hart’s present mental state 
might have prevented a fair trial," and hence he was en- 


8 See Pouncey v. United States, 121 U.S. App. D.C. 264, 349 F.2d 
699 (1965). 


°See Wider v. United States, 121 U.S. App. D.C. 129, 348 F.2d 
358 (1965). 


10 Dusky Vv. United States, 362 U.S. 402 (1960). 


11 Carsey v. United States, U.S. App. D.C. ——, 392, F.2d 
810 (1967). 


12 Wade v. Hunter, 386 U.S. 684, 690 (1948). 


1° Hansford v. United States, 124 U.S. App. D.C. 887, 365 F.2d 
920 (1966). 
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tirely justified, if not compelled, in discontinuing the trial 
for a further inquiry into Hart’s present competency to 
stand trial. Whalem v. United States, 120 U.S. App. D.C. 
$31, 346 F.2d 812, cert. denied, 382 U.S. 862 (1965) and 
Green v. United States, 128 U.S. App. D.C. 408, 389 F.2d 
949 (1967). Consequently appellant’s second trial was not 
barred by the Fifth Amendment. See order of September 
26, 1967. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
NicHotas S. NuNzIo, 
JAMES A. TREANOR, III., 
Assistant United States Attorneys. 


1¢ Pate v. Robinson, $88 U.S. 375 (1966). 
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